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concenirate on thm area, while nof néglecting the other topice
apperiaining to milemalional trade. For thi purpase, (1 wis
decided that o practical siep would be to draft o model
contract which would be applicable vo many of ihe commiodi-
ties indicated ps being of interest to the region, This eould
be circulated in advapce, and comment and  erilcism
mvited.

Apert from ihe techmacal problems sraing owt of
drafting. there are some major iwsves of policy which require
contideration when a model contract is dralied. Ome ol the
obpctives in ibe use of mode] coniracis & thar they (ry 1o
provide withia iheir four cormery the answers 1o quesilons
that may arise betwoen the parties, 30 that businessmen in
particular need not go heyond the contract document, How
fas is this objective possible or desirable ¥ Maost model con-
fragis now In use are framed againgt in assuomed background
of the rules of & particular sysiem of nations] law (eg. &
ta the type of remeodies available on breach of contraci)
and sometimes this system s expressly sclecied to govern
the contract. Indecd, from the sellex’s siandpoint this
has been onc of 1he cawes of complaint from the sellen of
this region, because always the buyer's swstem of law, rogether,
posnibly, with its system of conflict of lows iy chosen
Whether it s possible to exclude reference to a natlonal
syslem of law is & matter which requires consideration.
On the one lhand, it 18 nol possible in the imerest of
pertainty to include in the contract all the peoeral rules of
ihe law of contract which might be applicable, becapss this
would mean incloding a short codification of the entire low
of contraci. This draft exchedes 1he opemtion of any
particelar iystem of law. The draft takes the exclusion of a
pational syslem of law very far by stipulating that arbitratlon
is tobe the only method of settling claims, laying down
that the arbitrntors should deeide in  oecordance with
commercial practice and justice, and Aol rules of law,
Whether thmw scheme 13 sccopiable i a matter Tor
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athon.

in, while the wider adoption of the same or similar
'Hgtruh leads to the unification of the law of inter-
gl trade, the method of unification by drafling a
jaw of sales is also procecding, and the Iwo
hods must progress without disharmony. It is, therefore,
S akry that the basic idess about contract underlying the
"r“ '-u those underiying the model contract must nol
m it would be desirable to adopt the phraseology
% in the model contract wherever possihle.  However,
still i the stape of comment and redrafting by
L and complele harmonization must awail the
on of this work. The report of the working groap
L oy timelimits and limitstion (Document
has been considered in drafiing the terms of

I third general problem anses with regard to the bauc
. .-::,a s in regard 1o contract which have necessarily to be
eried into the model conmtract, Most of the member
wairies in the region have inherited a legacy of English law
s hﬁlﬂnfuh; law, but it s felt that an increasing
aber of member countries might have o legal sysiem based
ch law. The method of accommodating all systems of
. ed for instance in the E.C_E. conmiracts) is not 10
A concept having a significance only in onc legal
Jﬁ-l’.- frustration) but o extract the idea enderlying
cept and state it in non-technical language so that it

L0 anderstood by lawyers or businessmen versed in any
fem “'il'lhl:r ihe drafi presenis difficuliies in this respect

juires discussion.

$1 model contract

1 i had been expressly decided st the Colombo Session

B work of the Committoe should not be on contracts

--_-_--._' M. This later type of comtract @ sormally
A5 & contract with terms fined by one parly which
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fexcept in very minor delails) cannol be varied by the ather,
who hos to ‘take it or leave it'. Becsuse of his wesk
bargaining power, the other party may take it and it will
often contain terms favourable to the parly imposing it
A model contract differs from the above in that, firstly, the
terms of the coniract suguested by one party mre apen 1o
ncgotiation by the other. Also, generally, the terms are fuir
a5 between the two parties. However, there may be
contracts on the borderline, where ceriain terms are open
to negoliation and other terms are nol. Both these 1ypes ol
conlricts, however, are containgd in a document which has
the lformat of a coniract, and which can be dated and signed
by the partics. They both deal wery comprehensively wlh
most of the righis and babilities of the pariigs. General
terms and conditions of coniract are regarded as distinei
from both these iypes in thatl they do not have the format of
a contract, bul certain model terms and conditions which can
be adopted by the parties in a confract, Buot the distnction =
one of degree and not of kind, because by adopting most or
all of the model terms and conditions the parties can turn it
inté 8 coniract. Another wse of the model torms and
conditions is {0 focus the attention of the partiss 1o imporiant
legal issues in regiard 10 which provesion has 1o be made,
#0 that some (erm 8 contained in regard to thal issee even
ithough the terms of the gencral conditions are not acceplable
to the parlies. In the light of these considerations, what has
been drafted is a contract somewhat akin to a set of general
terms and conditions. This approach enabiles the draft 10 be
more flexible and apply 10 a greater range of commodities.

In drafting the model termi, use has been made of the
general conditions of sale and standard contracts which were
the subject of study by UNCITRAL (Document A/CN.9/RL§),
some of the ECE gencral conditions of sale and ceriain other
model contracts used by the trade in Ceylon and drafted by
overscas buyers. 11 wai decided 1o dralt  terms suliable [or
a F.0.B. and F.A.5. comraci.

LB

Sl ﬂ-d to the goods during loading.
Siew for the loading liss ofien in the hands of a third pariy,

»”

F.O.B. contract is already wvery commonly used.
1 that the F.A.5. contract alse had certain

in the scller having regard 10 circumslances which

arose, |t was sometimes very difficult to obtain
ean shipping document from the shipy's maner for
- y againat the letter of credit because ol minot
The responu-

:'.pll'l authority, and sometimes wilh the ship. The

--":’! -t obviates this difficulty for the seller.
f~|Ii‘|¢u|m-nvlllllu.-:: suggeited in Lhe responsas from member
Siries showed that these countries were interesied in the
"! contract in the capacity of sellers. However, a contract
nhll!h excessive weightage in favour of the seller would
-|' acceptable (o the buyers. It was, therefore, only
pmu clauses in carrent model contracts which

ol an unduc advantage on the buyer.

u'nﬂm the choice of lopics on which o drafi
gnmu.th: analysis made by UNCITRAL {Documeni
[54) was adopted as a guide. This analysis iolated
ortant issues common to all the model contracts and
—:-rq ferms dealt with. The conclusion of this aaalysis was
‘general term sufficiently phrased so as to cover a
ﬁ!lﬂlf commoditics could be drafted for each of these
ues. ll-ltlnldlu particular types of contract {e.g. F.O.B.,
C.LF) this analysis suggested that » defimition of
these terms could be prefived to the same set of
lerms. This method, while possible, has not been
i in the drali because some of the standard obligations
?ﬂ-l. or F.A.5. contract (e.g. as (0 delivery) are more
¥Enkently placed, not in isolation, but together with other
*% tealing with the same topic.

UT *® Suggested draft is not a complete set of terms and
0ns, but anly covers what are considered the most

.:'w- terms und conditions which must be inserted in
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any coptract, Moles are appended to ench set of artlcles 10
indigate the reasons for the text and facilitale comment,

It is now recogniped that there is no single “true” form
of F.O.B, contract. Tn the course of ity history ihe obligations
of the parties kave changed in accordance with their expressed
intention, which in turm was the result of different trading
condions exmtng af difereal timss. What follows = an
attemp! to provide model terms for what are univerally
recognaed (o be central obligatioms of cither party o an
F.O.B. contract, and 1o provide expresaly (e marginal
responuibilities [ he incidence of which would othérwise be a
matier of uncertainty. However, no attempt v made to deal
wilh the varnant where the seller mssumes responsibility [or
procuring the freight and marine insurance, Further, it need
hardly be snid that the F.O.B, term is not taken as a price
term alone, but as a term of delivery,

5. 5. BASNAYAKE
JOINT RAFPORTEUR

- OF CONTRACT
FT STANDARD FORM !
EH SALE OF CONSUMER GOODS ON
F.O.B./F.AS. BASIS

(PREPARED WY
Me. 5. 5, Basnayake, Joint Rapporieur]

Coniract Mo.——

THIS CONTRACT made the- day of :
e | @ bR LW BRI - (hereinaficr called
| b Buyer) of the one part, and———— {hereinafter
| Tl;ﬂ jod the Scller) of the other pari
| 1 The Buyer agrees to purchass from the Seller, and ihe
" ————— —— dietctibe
* Heller agrees to scll to the Boyer,
E fully bereinafier described. F.O.B.
! \ goods generally) more fully berein

I F.AS. —{name of port of shipment ) an the terma and
gondilions st out hercunder.
L
PACKING

I, The goods shall be packed as follows |
{biere insert detailed packing instruction i

OR
| B (where no directions are given as required
I'. ) above)
. 2 The seller shall écliver the poods in packing that
1 s reasonably sefficiest to prevent damage to or

deterioraiion of 1he goods during raniil aMmuming
thal 1he packages are properly handled.

3. A detailed packing list of the contents of the pack-
age shall be enclosed in each package.

4. The following markings shall clearly be made with
indelible ink on cuch package :

a9
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fa) Contract number :
(8) Package number :
() Comignee |
(d) Grows weighy |
fe) The dimeasions of each packape :

(N Gf n
m":n::t_s.iu:y}Th: folfowing specially warning

(Note : While an obligntion on the seller 1o
caiure that the packing is sufficien:
o prevent damage (o the goody during
iransit o fair, it = 2 Mmoot guestion
whether an obligation o provide
picking sulficient 1o preveat deteriory-
lion i 00t 100 stringent on the seller
Deterioration might occur in I
number of unforeseeable ways, mclud-
Ing natural process. This abligation
to proftect againg delerioraton iy
mspired by clayse 1(b) of the
"Oeneral Conditions af sale for the
mpart and export of durable Consumer
Eoods nnd of other engineering stock
articles™ prepared wnder ihe Aupices
of the ECE (UM Publication &1.1],
E/Mim.12). Clauses 3 and 4 are igken
from General Conditions of Delivery
CMEA 1968 Chapier V1)

TAXES, CUSTOMS, DUTIES AND CHARGES

L

The seller shall bear the cost of all tanes, fees aF
charges !rwﬂl by the seller's co uniry because af 1he
cxporialion of the koods, s well ax ghe cosls of

any formalities which he has 1o fulfil
I
load the goods on board, e
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4 The buyer shall bear the cos—

(a) of all taves, fees or charges levied because of
the importation of the goods into any country,
a8 well s the costs of uny formalities he has 1o
fulfil in order to unload the goods ; and

fhy of all taxes, feéx or charges levied winle Lhe
goods are in tranut.

The soller shall not b entitled to increase the price,
or ihe buyer (o claim a deduction from the price
or refund of part of the price by rewson of any
chanpe m the aforesaid taxes, fees or charges
ocourring alter the conclusion of (his contract

[(Nede : The rubes here stated are drafied on o balance

of convenience. Rule 1 s  token from

Incoterms 193}, and Rule 2 1 a corollary

therenl, The [dea behind these rules i also

found in Section 73 of the CMEA General

Conditions. There i judicial authority based

on the traditional division of obligations in an
F.O.B. or F.AS. contract that, since the duty
of the seller as regards the transit of the goods
wops akort sl delivering the goods on boand or
alongside the vessel, the eaporter of the goods
is the buyer, and that therefore all dulies
incidenial to (he caport should (all on Bim.
However, it is the scller who will generully be
iware of ithe cxilence and cxtent of such
duties, and it is therefore more convengnt 1o
place the liability on him. The scller will
Aaturally compensaie himsell by including the
cost of foeh duties In the price. The lasi
Clagse iy meeried ex abundonri cawlels because
of some doubt on ihe point. See Brivish
Shigping Laws Vol. § p. 1M).
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QUALITY, QUANTITY AND INSPECTION

I. The quality of the goods at the time of delivery on
hoard nlongside the vessel chall be as follows
{Insert o detniled description of the guility as
agreed upon by the panics)
OoR
{(Where the parties omit to insert & description).

L The goodi al the time of delivery on board/along-
side the vessel shall be of average quality, and,
where the purpose for which the goods are reguaired
by the buyer has been notified 1o the seller by ihe
buyer, shall be suitable for such purpose,

3. The quantily of the goods at the time of delivery
on board/nlongside the vessel shall be as follows ;

[about) (Insert & description of (he quantity
as pccuraicly a3 pomible).

4, The seller shall giva the boyver ai  least———— ——
days notice of the pvailability of the goods for
inspection of guality andjor guuntity so as lo
enablc the buyer or his ageal, if he 0 choowes, o
inspect the same ai the port of shipmeni. The
notice shall specily the place and the period during
which imspection can be made.

5, Within——-——days of the reccipt of the bolice
mentionéd in 4 above, the buyer shall inform the
scller wheiher or not ke niends to inspect the
goods.

6, When the buyer chooses 1o inspect the goods,
samples shall be drawn jointly by the buver and
seller for the purposes of such inspection, Faling
such agreement they shall be drawn By an
independent surveyor sppoinied for such purpose,

7. When aller imspection, Lhe buyer or kis agent does
nol within— — —days reject the goods 23 pat

conforming 19 ihe require

quantity. he
making any whs
that 1he

The parties shall by agrecment

I g, All costa of 8

" {0, Even when the buyer chooses not

{(Note : The best course would
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ment as to quality and/of
A ecluded from

shall thereafter be PF e

i imst the seller on |
1:!'::::. conlorm 10 guch require:

ments.
OoR
subemit the goods for
dlor quantity by &n
{ surveyor chosen by “Tn?z::;r:i;m
: &

.« When after inspection SUE

partics-

peEyor gooidt form to lhe
5 that the con |
& H“Tu to gquality and or quantity. the

buyer ded from making
| thercafler be preciu

.-_u:::l.;;iun the sefier on the grounds that the

::dfl- do not conform 1o such requiremenis,

uch inspechion ghall be borne equally

by the sciler and buyer.

11I|pw‘l-i:m st 10 quality an

requirements

to inspect, H shall

ion made
a to the seller 1o have &n inspect

- by B surveyor al his

for quality and/or quantity
: -
be to make prkpection
|01,

i dent  SUTveyor compulsor
Md:ﬁ:ﬁ:: :!n (o guantily and/or quality
would be binding on the parties. Bul this coure

15 bocause an
be racticable,
i 4 acceplable 1@ bath

pyEyor
hd:'::::; n.u:uht aviiiable at the port of
pa
shipmenl.

ke
The nest best course would he to ma

lgory, since 0
nspection by the buyer compl i
J:!.-:hmi!-icm b: the buyer at the pert of shipment
o quantiny and/or quality will |rr.-t|3 *.:T:‘
:';l chances of future disagroement.  Even




e

course is not made compulsory, becausc in
some insiances The buyer will be unable 1o

find a suitable agent to inspect at the port of
shipment

Alihough the drali does mol make inupec-
tion compulsory, the fact that a reasonable
opportunity has been given for inspection will
under (he general lnw cul down the power of
the buyer to laber reject the goods.

In almost all cases, the parties will nsert
a detailed description as (0 quality, Clause 2
provides for The case where they do nof.
Various adjectives have been used In this
connection (o describe quality (‘fuir average,
‘fair and marketable’, ‘mandard and prime’).
A single adjective is preferable as it losseas the
possible area of disagreement,

When the word “aboutl’ i used to describe
s margin of tolerance in regurd to Quantily,
this should be defined.

SHIPMENT

The seller shall have the goods ready for delivery
pot later thin the

The seller shall notifly the Buyer immediately the
goods are ready for delivery.

Such notfication shall contain the following
information !

{2} The nomber of packages ;

{b) The weight of ecach package, and the [olal
weight of all the packages |

g} The dimensions of ench package ;
{4} The nature of the packaging ; and
(e} The markings on the packages.

4 Upon receipt o 89

wilhifi——

3
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¢h notification, the buyer shall
—days inform the seller of

The name of the vessel on board which/along-
e side which delivery js 10 he made

i he veasel @l
cred date of arrival of 1 .
e ;I::'t;:‘p: of shipmeat. This expected dale al

hap———days
rrival musl not bhe lesa 1
;rnm the date this inTermation o received by
the seller |

The dates during which the gonds have o bhe
i dehvered on woard alongiide the vessel

It thall be apen 12 ihe bBuyer 8l |nr;im: h-:!;nurlll;:
d dawe of armoval o
Il.'lﬂ'l'l:-mrnh:lMﬂ up:ﬂ:_ s
diferenl veoase
inated vewel 1o pnominate o
:ﬂhl::hllli:mpld! which delivery L_n he made,
muhd that the expected date of arvival of such
:il'[rrtﬂ vessel is not later than the eapected date
of arrival of the earlier nominated vessel.

{Maie | Thess clauses contain inter-refated obligations

ecller. Clause 4 conlains {he
ﬂl‘:.::::; ::Tignlwm gnder a F.0.B. conlract
hat the buyer must pominale an glective thip.
But there in no need for him 10 do so undil Lhe
goods are ready for delivery, and clauses |-3
provide for this information to be given (O
him. The ideas for these clauses ate taken
from the “*General Conditions of Delivery of
(oods between Organmations of the member
countries of the Council for Mumal Economic
Assitance (1968)".

Clanse § provides for what s alrgady the
law, namely that the buycr cIh moniinate 4
substitute vessel provided he does mol wiolals
his other abligations under the gontriel. )
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PELIVERY
It shall be the duty of the seller to deliver the
poods across the ship's ruil on board the vessel
nominatzd by the buyer at the agreed port of ship=
ment within the period notified by the buyer to the
sefler. The pernod for loading the goods on board
shall nol be moie thaft————days nor lesd than
—— lays.
(OR. in an F.A 5. contract)

It shall be the duty of the seller (o deliver the goods
alongside the vessel nomanated by the buyer al the
loading berth named by the buyer al the agreed
port of shipment within the period notified by the
buyer 1o The seiler.
The goods may nol be partially delivered.

DR
The goods may be partially delivered in indialmenta
as follows -
Dicfivery shall be made duning the dates notifted by
the buver and shall be complcte afier the gooda
croas the rail of the ship and are placed on board

The date of delivery thall be the date of the
bill of lading.

{OR, im & F.A.S5. contract)
The date of delrvery shall be the date of —

All transpori and handling charges in connection

with such delivery on board shall be payable by 1he
1.1,'!||-':1.

(OR, ina F.AS, contract)

Al transport and handhing charges in connection
with such delivery alongside ihe vessel a1 ibe
loading berth shall be payable by the seller

When the buyer does not provide the wesscl

y
-
J i
B s
l

a7
at the port of shipmeni during
he seller shall at the
(od nominated by him, 1
o |mH of such petind slore the goods for a period
o HI- —dnys [rom such expiry. The seller shall
nj:;-n potify 1he buyer of such storage within——
t 4 of 1he caommencement of such stoTnge. The
:::Imd gf—- days of slorope may he extended
by mutoal pgreemant,
The goods shall be thus stored at the risk and
EAPENSE af the buyer, The buyer shall also h:arr
the cost of delivering the goods Lo the place o
slarage, and. |l @ vessel is Iater provided by the
hayer, from the store OR board the vessel/nlongside
e vessel, |
irduring the period al slarage ©f Any ::.u::n:mn
thereaf the buyer nominares a vessel for delivery at

the port of shipment, ihe seller shall within——
days of such nomination deliver the goods en

haard/alonguide the vessel

pominated by him

If afver the expiry of the said period of storage of
any eitennion ihereal the bBuyer r:..rh {0 nomimale
s vessel for delivery, the seller shall have the righl
o ierminale the coatract and sue the buyer for
damagcy

Within davs afler completion of delivery on
board. the seiler shall inform the boyer of :

{2} The numbes of packages delivered ;

(b} The tonal weight of all the packages

fc) The dimensioms of sach pac kage :

{d} The nature of the packaging

{) The date of sailing of the veuci

{l) The number of the bil of lading ; and

(g) —— ——{any ather information specified).
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law of contract is complete when the goods
have crossed the ship's rail even though they
are in the air, it scems more practical te define
defivery as compleie only when the goods hove
been placed on board. Clauses | and 3 are

stnndard cbligntions of o seller under a F.OLB.
and F.A.S. coniract.

The word ‘delivery’ ks only used to
inclicate physical transfer, and nol handing
ower of goods which conform 1o the coniragt,
ax'in Ariicle 1T of LLIS,

Provisions as to storage are usua) because
of the exigencies of shipping, See CMEA
Gieneral Conditrons, Chapter Y1, Section 41.

In Clouse 4 (F.AS.) the name and dare
of an appropriate instrument (such as 0 wharl
receipt) will have to be inseried.

PAYMENT

The boyer shall open ithroogh the——-——Rink
o confirmed |rrevocable (tronsferable) betier of
eredit in Faveuar of the sefler not later thaf—
days before the stipulated date for delivery for the
Tull purchase price,

1. Payment shall be made upon presemtation of the

Iollowing documents

fa) A clean bill of lading issued by the master of
ihe ship nominated by the buyer, showing that
the poods ore loaded on board. A kil of
lading shall be deemed 1o be clean when it
hears no super-imposed clause or motation
which cxpressly declarzs & delective condition
of the goods andor packaging.

s

fQ) e

Although in theory delivery under the general

i
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et through letter af credit is the inyari-

"r'h.'.‘“!’f I avethod  adopted today, and the maost

able W - L
ponvensnt, and therefare no provision s made

i ible to list the
ther methods, 11 18 ImpPORs|
T;l;:mmu which lave to be presented, becnuse
thig will depend on the nalure nruwlgnud.s
|, Thus ceriaficales of origin, onalyeis eic.
:B“ l:ummn. In all cases the documents
shonld be vicarly deseribesl,

Alilough peyment and  delivery are
concutfent condilions. and ft would he Open
under the perernl law far the haysr o GFI:::
thie letter of credit ol {but not later than) 1 :
date of delivery, it Is preferahle Lo I1_u=.u: i
apened @0Tha HIME helore the dute of delivery,

The bank referred (o .-.hu:l-ul.d. I:H: .r!'lc-
correspondent wnnk and oot the originaling
hank. |

Clapee 2a) (which ol carse omly :_pplum
1@ F.AALR, gontract) conlaips o definition il
s clenn hill of inding based a0 Articke Il!.r of the
LCC.  [niform  Custans g Prachice J:ilf
fllluq-mnnmrp Credits. A wipppeived for ship
ment’ bill s enpressly excluded.}

EXPORT LICENCE |
Tt shail be the duty of the sslior/buyer to use his
best endeavonrs 1o oblain licenice for the caport
of he goods from the port of shipment,
The sclber/buyer shall oblin such  Foence mln:l
Wmmunm;.t: til fact 1o the huyer/seller befors the
poods are placed on hoard.

3. The party on whom such duty taes pot lic shall

- " lser
give all information ant dasfULGER ic: b= ok
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pariy si i necédtary for such other pariy to obiain
the licence in Lime

{MNote :

Jmce under the present law where (he contract
is silent on (e point the circumatances of the
case determine the incidence of the duty, it is
generally thought prodest o eapresaly
determine the person on whom the duty hes
Cluyse 3 imposes o duty 10 co-operate, which
prohably exists under ihe cxisting law).

FASSING OF RISK

The risk in regard 10 the goods shall pass from the
scller io the buyer when the goods have pussed (he ship's

rail and been

placed on board at the sgreed port of shipment.
(OR, ina F.A.S, contract)

The risk in regard 1o ihe goods shall pasa from the
seller to the buyer when ihe goodi have boen delivercd aloag-
side 1he weisel af the loading berth named by the bayer.

(MNaie :

These are the invariable roles for these reapec-
tive contrecis, It o thes 5=t out Both in Lhe
CMEA 1968 Genernl Conditions lor Delivery
(F.0.B. Chapier 11, Section 6, paragraph 3 {6)
ind also Incoterms 1953 (F.OR., Buysr
Section 2, F.AS5., Buyer, Section 2), The
CMEA General Conditions oaly pass the rik
ol "accedental® loas or ‘accidenial’ damage. The
drall does Aol (hes resinct the plasing of
properiy, and s probably more in accord with
accepied law, Vide Yolume 5, Brivish Shipp-
g Laws, Section 390),

Under 5. 32 (1) of the English Sale of
Goods Aot “unfery orhermise agroed, whers
goods are senl by the seller to the buyer by a
rodle involving sea (ransd, ander cincam-
plances in whech il b uiusl to insure, the sclier
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st pive such notice (o the huyver as iy
enable him to insure them during their sea
branslt, and, il the seller fails 1o do g0, the
poods shall be deemed 10 be s his risk during
Wuigh sci transit™, The equivalent of this section
W probably is  force in many founiries of Lhe
Astan Afvican region, and it has hesn held
that the section applies 10 a 0L, contrict

with the result that if the notice 15 nat giw:n.l
eenirry (o normal undersianding the risk will
be with the seller. The ipecilic insertion of the
above dralt clause would amoent 1o an erpress
Adgreement Laking the contract oul of the section.
In any evend the clamses as 1o thipment would
enaure that the requisite notice kas been given.

It will be noticed that there iy o mode)
term relaling to the passing of property, It is
undoubiedly he general understunding thay
under o PF.OR, delivery  term propery
(Yogether with risk) passes 1o the buyer when
the goads are placed on board However, under
the Engliah law melating to wlsy of goods
Iwhich appears (o b sobslantislly in h:l-rl.'r;
OYEr & grealer part of ke Asian-Alrican
TERIOn- vide section 8 of the General Mote on
the law relating to international salen of goods
prepured by the Secretariat Tor I2th Sewsion in
Colombo) the (ime of transier of property
depends on  the intention of the partiei, and
rubes are given for discovering sweh  intention
(vide sections 17 to 19, Sale of Goodh Ac
1893  On ihis banis if b SOmenimcy hv;l:'r:
argued that property has passéd to the buyer
before delivery, or that, notwithstanding
delivery on bonrd, the selier has reserved e
Property to himsell, The lairer contenison lvas
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alten wecteded on the facls of the cas=, no.
withsisnding its mconsisiency with the gener |
uiderstanding as 10 the F.O.B. delivery lerm,
A gpecilic provision Thatl proporly passes o
delivery would therefore obhviale uncertainiy
and prevent litipation, On the other hand, the
reservalion of th: property by the seller {ofien
done by dawing or dealing with the Bills of
Lading in & parficular way) & directed o the
sometimes desirable object of having a secufiiy
in case of defanlt by the buyer. The courns
appedr to have reconciled this abject with the
nalure of the F.O.B, conlract by consiruing
fuch reservations as pasuing the properly fo the
buyer subject 1o the condition that it s o re-
vesl in the scller an the buyer's defauli, or as
giving the seller a lien incase he B nol paid
Alierpatively, they have constiraed such & reser-
valion aé showing o delibernie non-performance
of the contract by the seller of his duty 1o
daliver, with the result that the property does
nol pass, Since even the model terma drafted
by Europcan trade imtitutions leave the pani-
ing of property untouched, and since these
model terms are being drafied from the point
of view of the seller; it has been thought un-
necossary to restrict the right of the seller (o
make tuch a reservation. It has, however, been
observed that where payment is by presenin-
thon of documents against a letier of credit, 1he
seller is amply secured by oblaining the neces-
sary documents, and the passing of the pro-
perty hecomes of litthe importance (Vide Val. $
Brivich Shipping Lawy, Chapters & & 10).
RELIEF

Any circumstance beyond Ihe conirol of the par-

LE

diligent party could not have avoided
E.l:ti::n:nqufmlnﬂr which he could not have
vented, shall relieve the partis from the fulfil-
ment of thet obligations where |1 GCCUrS after 1he
formation of the cORract and prevents iis falfil-
ment whelher wholly or partially.
e party aflected by circamstance described
{ above shall ps soon M possible notdy the u:llu::
of the oceurrence thoreol.  Such nnull_-cnl:n-n
shall contain details of the nature ol the circume-
stance and its possible consequEnces. I the circum-
stance crases  before the coniract i treated .n
discharged by the other party, be shall also motify
the cessation.

As goon a5 possible afier recaipt of such nn|1'ﬁ1_n-

tlon, the other party shall inform the party notify-

ing that

{a) He treats the parties at relicved from Lhe ful-
filment of their oblipations from the time of
sccurrence, of

{h) He desires the contract Lo continue on different
Iorms.

Where the other party informs the party nolilying
that he desires the conplract to continue on dilferent
jerms, he shall apecily such lermm. Ag spon
#s possible aflier ihe receipt of this ml’-_:-rmnmn.
the party notifying shall accept or reject such
lgrms.

Where the party notilying rejects such lerms, he

contract shall be {rested as if the parties were relie-
yed from the falfilment of Lheir obligations from the

Lime of the otcurrene

Where parties are relieved of the Tulfilmeni of 1thewr
obligations as set aul abave, Lhe Expenses incarred
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contract (Torm Mo. 13) clawse 10 ; General Produce
Brokers Amociation C.LF. contract for dessicated
coconul, clause “prevention of shipment” ; London
il and Tallow Trades Association contruct for
goconui oil, clause |4; Cocon Association of
Londan (1938) C.LF. contract, condition ;
Rubber Trade Associntion of London C. 1. F. con-
tract [1940) clanse T, F. O. . contract (1941) clause
7: E C. E. General Conditions for the supply of
plant and machinery (1953) (No. 188) clause 10.).
The third approach is 1o give a general descriplion
of the type of circumstances which would have
;i-uunﬂ for relief, without & list of particular such
peeurrences. This is the more modern approach.
Vide CMEA Geperal Conditions, Chapter 13,
clause | ; General Conditions for the supply of plant
sad machinery E. C. E. (1958) clawse 10.1 ; General
Cosditions for the import and export of durable
comumer goods E. C. E (1961). While this
approgeh con leave || somewhal uncertain as o
‘what circumstunces conslilute grounds For relief,
W is probably fairer. Also, (he “listing” approach
mmlroduces terms, soch as ‘rebellion’, ‘civil commo-
tion’, ““Acts of God" which may have techmical
meanings in certain legal ayitemd. and one of the
aims in draflting model contracis s to use language
understandahble by those versed in different legal
ysiems. The formulation in ariicle 74 of ULIS
hus not been adopied because 1hat proceeds on (he
basis of the inlention of the parties, which is sot
altegether satisfaciory.

{b) Mary model contracts provide that opon
the oecarrence of o ground for relief, the party who
Is disabled from peeforming his obligation gets an
Eutamutic extension of time for performance, This
€ourse in nol sdopted because in many ospects

by the pirties in the performance of the comiract -
o the time of the occurrence he shall be divid.
between the parties by agreement,

In :.Itl':ult of agreement it shall be determined b,
arbitration under the provisions as to arbitratic,
herein cantained.

OR

Wh_:ru Ipllti-'."l are relieved of the Tullilment of the:,
obligntions as set aut above., cach party shall besr
the expenses incurred inm the merformance of the
::nllﬂ up l;_n the time of the accurrence, and shall
t ve nu claim against the other party in respec:
:Ir:ﬁm't_:. the clause providing for discharge by
supervening change of circumsiances (commony
called lh.c ‘force majeure clzese”) 1hree approaches
are pumhk One is 1o give an exhaustive kst of
the CiCumstances constituting grounds for reliel
(Eg mol, civil commotion eic.) [vide London
Copra Association Contract C.LF. (1938} elnuse
T} While this leads 10 certninty on (the gquestion
.n o when relicl can be clarmed, it can lead to
injustice when some unforeseen coatingency
nmim.-_d which should in all fairness b¢ a ground
for relief.  The second approach u W0 give a list,
and add pencral words 1o catch up anything omit-
ted, €. “or any other causes beyond the control of
the shippers™; “or force majeure™, This soems (o
be the most popular npproach, (vide Rotterdam
Fibre Contract, ¢clause 7 + London Coir Association
C.LF. contract No. 3, cliuse § i Rubber Trade
Associstion of Japan, import contracy C.LF. (1935
clause 17 ; Rubber Trade Association of New York
impor contraci CLF (1958} clause §; Sced, DH.
Cake and General Produce Associntion EJ.F:
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of a FOB, or PAS commct lime s of (he

essence, However, provision is made for the parties
10 keep the contract afive il they choos:

() In regard 1o acts or performance done prio
to the time of discharpe, iwo alternarives are Fl:ifl'l:-
ted.  The first is the fairer provislon, and is taken
from sections 10.4 gnd 10.50f the E. C. E. Géneral
Conditions far the supply of plamt and machinery

(1955). Under the second alternaii :
the
whete it falls, = ale

ARBITRATION

All matiers in difference between the paries relag-
tng to the contract which the parties have not been
lhl:n.- 1o scttie amicably shall be setifed by arbii-
ration by one member of the (here
stale the name of the arbitration |r'ih;4-1;|l] in
accordance with the rules of such body.  Any
award o made shall be binding on the parties
and no claim shall be brought by cither pariy in u
court of law prior 1o the making ol such an
uwlur:l. nor shall such claim be for any preaier
reliel than that granied in the award,

The expenses of the arbitration shal) be apportioncd
between the parties by the arbitrator in such pro-
portions as he conslders Tair,

The arbitrator shall decide in accordance with (he
ternm of Lhe contract, commercial proct
interess of justice, Sl
OR
The arbirator shall decide in accords
o with 1
law of the seller’s siate, a

:ludgrunl upon the award rendered may be enlered
m any court having jurisdiction,

- 1

DR

All matters in difference beiween the parties rels-
ung o The comtract which the partios have not
been able 1o sellle amicably shall be seitled by
arhitration by pwo arbitrators, one 1o be nominated
by each pary,

Thec arbitraiors shall decide on the rules and pro-
pedure to be followed 0 the arbitration.,

OR

The arbitration shall be heid in accordance with
ihe rules of arbitralion anpexed hereto/the mules of
grbitration of {state name of arbatral
iRstitulion ).

The arbitration shall be held in thal country which
the orhilrators consider most convenicnl regand
being had to the natwre of 1he difference in
quesiion,

Should 1he arbitrators fail 1o reach agreement, then
the digpute shall be referred 1o an umpire nomina-
ted by ihe arbitrators. Il the arbitraton fail o
apiec on an umpire, the empire shall be nominated

by ——an

Any nward made by the arbitrators or umpire as
the case may be shall be binding on the partics,
and no claim shall be brought by cither party ina
court of law prior o ih® making of sech an
pward, nor shall such claim be for any greater
relief than that granted in the awiard.

The expenses ol the wrbitration shall be appor-
Lioned between the parties by the arbitraton or the
umpire, a8 (he case may be, in such proporions a3
they or he considers fair.

The arbilraiors, or umpire as the case may be,
shall decide in mccordance with the terms of the




